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LEXISNEXISSUMMARY:

... Unconscious discrimination refers to the attitudes of whites who publicly support policies that promote racial
equality and regard themselves as not prejudiced, but privately and often unknowingly act in ways that disadvantage
minorities. ... Campaigns will use race neutral "code" words to produce subtle appeals to racia resentment. ... "States
rights" were code words for resistance to the federal government's efforts to desegregate schools and Civil Rights laws
that protected the rights of African Americans. ... After Bush's campaign aides discovered the Horton controversy,
Bush made repeated references to the Massachusetts furlough program in his campaign speeches. ... Bush's appearance
at Bob Jones had the same symbolic appeal to race as Ronald Reagan's speech in Neshoba County, Mississippi. ... In
lowa, Hillary Clinton's campaign aides circulated an e-mail claiming Barack Obama attended an Islamic "madrassa’
school as a6-year-old. ... Prior to the Wright controversy, Obama had not made race atheme in his campaign. ...
Doing so makes voters aware of the racial nature of the message and shows that the candidates' tactics violate the
equality norm. ... Palin's selection signaled the McCain campaign'’s intention to exploit the same gender, race, class, and
religious divisions that have worked for Republicans since Nixon launched his Southern Strategy in 1968. ... Palin's
remarks were not overtly racist, but they were intended to provoke the fears of white, working class voters who felt that
Obama was too different from them to serve as President, yet were unable to admit to themselves and others that they
objected to him because he is black.

TEXT:
[*299]

Introduction

In 1958, George Wallace campaigned to become the governor of Alabama. Hisrival, Alabama's Attorney General, was
an outspoken segregationist who persuaded state courts to declare the NAACP an illegal organization. The Attorney
General was endorsed by the Ku Klux Klan and easily defeated Wallace. After the election, Wallace said, "no other
son-of-a-bitch will ever out-nigger me again." "1

George Wallace's approach to campaigning was used from the Reconstruction Era of the late 19th century into the
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1960s. Racial appealsin the South and elsewhere were direct and explicit. This changed in the 1960s. After Brown v.
Board of Education "2 and the success of the Civil Rights Movement, overt racism slowly diminished and the public's
commitment to the principle of racial equality solidified. However, a significant body of research suggests that, despite
these advances, negative stereotypes and racial resentment persist among a significant portion of the white public. "3
Polling data shows that many whites believe that blacks lack the ability to work hard, abide by the law, and refrain from
immoral sexua [*300] behavior. These attributes, they believe, violate the " American ethic" of hard work, self
reliance, obedience to the law and self-discipline. Additionally, blacks are viewed as too demanding and undeserving of
any special government assistance. These perceptions reflect racial resentment and unconscious discrimination.

Unconscious discrimination refers to the attitudes of whites who publicly support policies that promote racia
equality and regard themselves as not prejudiced, but privately and often unknowingly act in ways that disadvantage
minorities. These negative sentiments usually go unacknowledged because they conflict with the individual's egalitarian
value system. The unconscious dispositions are rooted in cognitive, motivational, and socio-cultural forces that affect
everyone. Individuals who harbor unconscious biases do not discriminate against African Americans when it would be
obvious to themselves and others, but they are likely to engage in discrimination when there are race-neutral
justifications for their behavior.

Subtle racial appealsin political campaigns activate racial resentment. " Campaigns will use race neutral "code”
words to produce subtle appealsto racial resentment. The candidate will present an ostensibly race-neutral position on
an issue while simultaneously alluding to racial stereotypes. The negative message is submerged within the race-neutral
commentary. Additionally, sometimes race-neutral words are combined with explicit racial images to convey the racial
meaning. Throughout this process, most viewers are not consciously aware that aracial message is even present.

Subtle racial appeals have been a powerful subtext in past presidential elections. They were the foundation of
Richard Nixon's Southern Strategy in 1968. His calls for "law and order" (in the wake of urban riots) and "less
government interference” were the prominent themes of his campaign. These themes conveyed aracially coded message
without any explicit reference to race. A decade later, Ronald Reagan took the art of subtle appealsto anew level. He
exploited racial resentment with stories of "welfare queens' who wore fur and drove Cadillacs while receiving welfare
payments under several aliases. Race was never mentioned, but the [*301] connotation was clear: African Americans
were malingerers who defrauded public assistance programs. The best known use of subtle appealsinvolved the Willie
Horton commercial in George Bush's 1988 campaign against Michael Dukakis. No mention was made of race in the
narrative, but Horton's mug shot was used to provoke fear and reinforce the stereotype of black men as dangerous
rapists. Subtle appeals did not end with Willie Horton. They were used in the 2008 Presidential election aswell.

This article will examine the role of subtle racial appealsin presidential campaigns. The first section explains how
racial resentment and unconscious discrimination operate. The next sections analyze the role of subtle appealsin
Richard Nixon's "Southern Strategy,” Ronald Reagan's invocation of "welfare queens,” and George Bush's Willie
Horton ads. The section that follows examines the legal regimes that protect subtle appeals from governmental
regulation. The article then explains how subtle appeal s were employed during the 2008 Democratic primary. The
following section describes how the appeals can be countered. Lastly, the article concludes with an examination of how
the appeals were deployed in the general election. Subtle appeals are polarizing and inflict damage extending far beyond
the electoral process. They deepen societal divisions, foster stereotypes and heighten racial resentment. The appeals can
be powerful and, sometimes, deadly weapons in the arsenal of dirty political tricks; but, as the 2008 el ection showed,
the negative messages can be neutralized when their hidden racial meanings are exposed.

|. Racial Resentment and Unconscious Discrimination

Discrimination is often seen as a behavioral component of racial prejudice. However, it is better understood as an
interaction of social cognitions about race and behavioral outlets that bring congruence to a person's racial preferences
and social settings. " Many of the ideas and beliefs held by adults are formed during their early childhood years. "6
These beliefs serve as a basis for judgments about events, groups, and ideas during the adult years. Socialized beliefs
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can create stereotypes about the social environment. Stereotypes are cognitive short-cuts that help individuals give
meaning to concepts and phenomenain society. [*302] Stereotyping involves the creation of a mental image of a
"typical" member of a particular category. "7 Individuals are perceived as undifferentiated members of a group, lacking
any significant differences from other individuals within the group. Common traits are assigned to the entire group.
When a particular behavior by a group member is observed, the viewer evaluates the behavior through the lens of the
stereotype. This causes the observer to conclude that the conduct has empirically confirmed the stereotyped belief about
the group. "8

After the success of the Civil Rights Movement in the 1960s, overt racism slowly diminished. "® Civil Rights laws
made racial discrimination socially unacceptable and legally impermissible. 10 As aresult, a societal commitment to
the principle of racial equality solidified. Today, although many whites publicly adhere to the norm of racial equality,
negative stereotypes and attitudes about African Americans persist among a significant portion of the white public. 111
One of the more prevalent negative reactions to African Americans and public policies designed to benefit racial
equality centers on racial resentment. Racial resentment is the adherence of many whitesto a belief that African
Americans are too demanding and undeserving of any special government assistance. "2 Racial resentment is different
from traditional prejudice because the adherents do not subscribe to the notion of biological inferiority. "3 The
resentment is not overt; thereis no conscious belief in racial inferiority. Instead, the attitude is based on socialized
attitudes and beliefs that are developed by individuals at an early age. These sentiments often operate at an [*303]
unconscious level. They originate from social dominance orientations and other rigid personality traits, and are
expressed through stereotypes and other biases including discrimination. N4

Polling data shows that many whites believe that blacks are deficient in values such as patriotism, obedience, and
discipline. More specifically, the data suggests many whites believe black people lack the ability to work hard, abide by
the law, and refrain from immoral sexual behavior. 15 Data suggests whites believe that when Civil Rights laws
removed the legal barriersto racism, the continuing levels of violence and poverty in inner city communities reflected
the failure of blacksto take advantage of the opportunities available to them. Such data al so indicates that these whites
feel that inner city residents do not value individualism, hard work, discipline, or self-sacrifice, citing fraud and abuse in
the welfare system, escalating crime rates, and the dissolution of the traditional family to reflect these shortcomings.
Many opponents of affirmative action believe that it requires employers to give jobs to under-qualified blacks and even
facilitates the admission of ill-prepared and undeserving black students to universities at the expense of better-qualified
white students. Universities yield to the demands of black students to restrict campus discussions with "hate speech”
codes. In short, there are many who feel that blacks make unwarranted demands, and violate the American ethic of hard
work, self-reliance, obedience to the law and self-restraint. "16 These attitudes are attributable to racial resentment.

Unconscious discrimination is closely related to racial resentment. It stems from a set of beliefs so deeply
embedded in American culture that they are not explicitly learned. "7 In The Id, the Ego and Equal Protection:
Reckoning with Unconscious Racism, Professor Charles Lawrence explained that racism is deeply ingrained in our
culture and is transmitted from one generation to another through a set of tacit understandings. These [*304] beliefs,
Lawrence claimed, are part of an individual's understanding of the society in which we reside. A white child is not
taught that blacks are inferior, but learns such by observing the behavior of others. These unarticulated understandings
are not present in an individual's conscious memory; they are stored deep within the psyche, where they reside at an
unconscious level. 18

Scholars representing a range of academic disciplines have produced an extensive body of research that
demonstrates the existence of unconscious discrimination. In The Content of Our Categories, "9 Professor Linda
Krieger contends that much of the discriminatory conduct that occurs now is not the product of conscious animus.
Krieger explains that decision-making relies on "categorization,” a processin which similar objects are grouped
together in a person's thought process. An individual determines what something is by ascertaining to what it is similar
and from what it differs. Categorization simplifies and expedites this task. It allows individualsto identify objects, to
make predictions about the future, to draw inferences, and to attribute outcomes to specific events. This process
operates at an unconscious level. Individuals perceive, categorize, and evaluate information depending on the waysin
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which information is presented and the context in which it is received. The danger isthat categorization can make it
difficult for an observer to recognize a person'sindividual characteristics.

Stereotyping is aform of categorization. Stereotypes are embedded in children's memories long before they have
ability to evaluate differences in groups. "20 Stereotypes are the natural by-products of ordinary perception,
categorization, learning, memory, and judgment. Categorization, including racial stereotyping, isvirtually automatic,
operating at alevel independent of conscious attitudes, beliefs, and perceptions. Stereotypes can be so deeply embedded
that they persist even after an individual is presented with clear and convincing evidence that refutes the stereotype. N21
Unconscious discrimination can influence decision making long before any final decision is made. The biases function
outside of the decision maker's [*305] conscious awareness; they can influence the way information is processed and
used. Stereotypes can shape the interpretation of information and influence the ways in which that information is stored
and retrieved from memory. A decision maker can treat a person differently on the basis of race or sex while believing
that he or sheis acting on the basis of some legitimate, nondiscriminatory reason. N22

An extensive body of research explains how unconscious stereotypes function in the human mind. "23 Dovidio and
Gaertner use the term "aversive racism" to describe the actions of individuals who support policies that promote racia
equality and consider themselves as not prejudiced, but act in ways that disadvantage minorities. Aversive racists often
experience feelings of uneasiness or fear in the presence of racial minorities. Their negative attitudes are usually
unacknowledged because they conflict with their egalitarian value systems. Aversive racists typically do not
discriminate against African Americans when it would be obvious to others and themselves, but they are likely to
engage in discrimination when there are race-neutral justifications for their behavior. "24 | ndividuals who harbor biases
would find it aversive to recognize their own racism. 25

In one frequently cited experiment concerning the provision of emergency assistance, white bystanders were as
likely to help ablack [*306] victim as awhite victim when they were the only witness to an emergency and their
personal responsibility was clear. However, in circumstances in which there were other witnesses to the emergency,
they would justify not helping on the belief that someone else would intervene. In this situation, whites hel ped the black
victim half as often as they helped the white victim. Racial bias was expressed in away that could be justified based on
arace-neutral reason. N26

Implicit Association Tests (IAT) is another experimental model that detects unconscious discrimination. The IAT
measures automati c association response times between representations for race, gender, and age, and other
classifications as well as positive and negative characteristics. "27 To measure racial associations, test takers
preferences are measured by response times in pairing positive words or negative words with depictions of alternating
white and black faces. A quicker response time in pairing black faces with negative words and white faces with positive
words indicates a subtle preference for awhite face. 28 The test is premised on the notion that it takes participants
longer to associate words and faces that the test takers consider incompatible.

The test devel opers determined that the time differential could be quantified to provide an objective assessment of a
test taker's unconscious attitudes. Because reaction times are mapped in milliseconds, the associative processis
automatic and not subject to the sort of conscious control that could make it difficult to determine whether the
participants were producing consciously desired outcomes. Using the IAT, researchers have documented a preference
for whites among test takers of different races who believed that they did not harbor any racial prejudices. The test
results indicate that the test taker's attitudes about race were influenced by unconscious bias. "2° The extensive body of
research and commentary [*307] produced over the last two decades shows that the existence of unconscious
discrimination cannot be seriously disputed.

I1. Subtle Appealsin Presidential Campaigns

In the Political Brain, N30 Professor Drew Westen concludes, based on a series of clinical studies, that a decision to
support a particular candidate is driven largely by the voter's emotions. Choices are made based on voters feelings
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about political parties or their feelings about the candidates, and, if they are still undecided, their feelings about the
candidates policy positions. The rationale voters give exit pollsters are often post hoc rationalizations for what was, in
reality, a choice driven largely by emotions. An objective evaluation may be a part of the decision-making process, but
when reason and feelings conflict, emotions almost always prevail.

Candidates for elective office understand this phenomenon. They have, for decades, exploited voters emotions by
appealing to fears and negative racial stereotypes. Candidates or their surrogates use race neutral "code" wordsto
produce subtle appeals. In television commercials, words are used in conjunction with explicit racial imagesto convey
the racial meaning. Irrespective of the medium used, subtle appeals activate racial resentment. "31 As Tali Mendelberg
explains:

Implicit racial appeals convey the same message as explicit racial appeals, but they replace the racial nouns and
adjectives with more oblique references to race. They present an ostensibly race-free conservative position on an issue
while incidentally alluding to racial stereotypes or a perceived threat from African Americans. Implicit racial appeals
discuss anonracial matter and avoid a direct reference to black inferiority or to white group interest. They forgo
professions of racial antipathy and do not endorse segregation or white prerogatives. They convey a message that may
violate the norm of racial equality by submerging it in nonracial content. In animplicit racial appeal, the racial message
appears to be so coincidental and peripheral that many of its recipients are not aware that it is there. N32

[*308] Coded racial appeals fueled a historic restructuring of party affiliations in the South. The Fifteenth
Amendment, enacted shortly after the end of the Civil War, granted voting rights to African American males, N33
During the Reconstruction Erathat followed, blacks served in many elective offices in the South. 34 In 1877, however,
the Hayes-Tilden Compromise, which resolved a contested presidential election, resulted in the withdrawal of federal
troops from the South. "35 Within afew years, whites seized control of state legislatures, often using violence and
intimidation to achieve their goals. "36 It wasin this context that racial segregation was established. The Reconstruction
Civil Rightslaws were eviscerated by a series of Supreme Court cases decided from 1880-1900, including Plessy v.
Ferguson, "37 which endorsed racial segregation. By the first decade of the 20th century, the Fourteenth and Fifteenth
Amendments were effectively nullified in the South. African Americans were disenfranchised. 138 When they regained
power, white Southerners embraced the Demacratic Party creating what became known as the " Solid South." For the
next seventy years, the South voted consistently for Democratic candidates who endorsed white supremacy, supported
Jim Crow laws, and enforced racia segregation.

Thefirst crack in the Solid South came in 1948, when Harry Truman took a pro-Civil Rights stance and
desegregated the military. 139 Strom Thurmond led a delegation of Southern Democrats who walked out of the
convention. ™0 Thurmond ran for president that year asa"Dixiecrat." "1 In [*309] 1960, President John F. Kennedy's
sympathetic stance toward Civil Rights further eroded the Democratic Party's support in the South. M42 In 1964, when
Barry Goldwater ran against Lyndon Johnson, he carried the Southern vote based, in large measure, on his opposition to
the Civil Rights Act of 1964 and his support for "states' rights." "3 This took place against the backdrop of "massive
resistance,” in which efforts to desegregate public schools were actively resisted in the South. ™4 "States' rights” were
code words for resistance to the federal government's efforts to desegregate schools and Civil Rights laws that protected
the rights of African Americans.

A. Richard Nixon's Southern Strategy

It has been said that when President Lyndon Johnson signed the Civil Rights Act of 1964, he put down his pen and told
an aide, "We have lost the South for a generation." ™> As Johnson anticipated, Republican strategists recognized the
potential for appealing to the resentment of white Southerners who were becoming disenchanted with the Democratic
Party. In 1968, Richard Nixon and his advisors devised what became known as the " Southern Strategy.” ™6 Nixon
adopted tactics that contributed to Barry Goldwater's success in the 1964 presidential election, and George Wallace's
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strength as athird party candidate in 1968. Nixon's code words were "law and order," "states' rights" and "freedom of
choice." 47

[*310] Nixon's promiseto restore "law and order" appeal ed to white votersin the South and el sewhere who had
been shaken by riots that erupted in severa cities during the mid-1960s. Nixon opposed the Fair Housing Act and
promised to appoint federal judges who would counter the direction that the Supreme Court had taken in Brown v.
Board of Education ™8 and any subsequent decisions that struck down segregation laws in the South. Nixon also
promised "freedom of choice" as an alternative to "forced" busing to desegregate schools. Nixon won Virginia,
Tennessee, North Carolina, South Carolina, and Florida. ™9 Texas was the only Southern state won by the Democratic
nominee. Thiswas the beginning of the Southern realignment in which large numbers of white voters shifted their
allegiance from the Democratic Party to the Republican Party. Vaentino and Sears attributed this transformation to
"symbolic racism,” which they defined as a combination of conservatism and racial animosity, rather than explicit racial
beliefs, NS0

B. Ronald Reagan and "Welfare Queens"

Ronald Reagan made subtle racial appeals the centerpiece of his campaign strategy. In 1964, three Civil Rights
workers, Andrew Goodman, Michael Schwerner, and James Chaney, disappeared in Neshoba County, Mississippi. "1
They were in the State to participate in "Freedom Summer," where thousands of civil rights activists, many of them
white college students from the North, descended on Mississippi and other Southern states to try to end the political
disenfranchisement of African [*311] Americansin the region. "52 Goodman, Chaney and Schwerner were murdered
by local whites who were enraged by their presence. "3 In 1980, Ronald Reagan chose Neshoba County as the first stop
in his election campaign. ">4 Reagan told the crowd, "1 believe in states rights." "® The whites in Neshoba County and
others across the country understood what he was saying. When Reagan used "states' rights,” the words had long been a
code phrase for resistance to desegregation efforts. Strom Thurmond used the words in 1948; Barry Goldwater used
them in 1965; and George Wallace used them in 1968. "6 The symbolism of the location added weight to Reagan's

potent message.

In hisfirst inaugural address, Ronald Reagan proclaimed, "government is not the solution to our problem;
government is the problem.” "57 Reagan attacked the legitimacy of food stamps, stating that working people at grocery
check-out counters were outraged when a"strapping young buck” bought T-bone steaks with food stamps. 58 Race was
not mentioned, but the connotation was clear. The "strapping young buck" was an undeserving, able-bodied African
American who was taking advantage of the system.

Reagan's best known subtle appeal was one he repeated often. It was a story about a Chicago "welfare queen” who
drove a Cadillac, had 80 aliases, 30 addresses, 12 Socia Security cards, and collected benefits for four, non-existent,
deceased husbands, defrauding the government of over $ 150,000. "5° Race was not mentioned, but the story alluded to
the stereotype [*312] of awelfare recipient as a dishonest black woman who was cheating the system. This
exaggeration played on the stereotypes and resentment held by whites about welfare recipients. Reagan's message also
took advantage of the strong association of the black race with poverty. né0

Lee Atwater, who was member of the Reagan administration in 1981, described the subtle appealsin Reagan's
Southern Strategy in blunt terms:

You start out in 1954 by saying "Nigger, nigger, nigger." By 1968 you can't say "nigger" - that hurts you. Backfires. So
you say stuff like forced busing, states' rights, and all that stuff. Y ou're getting so abstract now [that] you're talking
about cutting taxes, and all these things you're talking about are totally economic things and a by-product of them is
[that] blacks get hurt worse than whites. And subconsciously maybe that is part of it. I'm not saying that. But I'm saying
that if it is getting that abstract, and that coded, that we are doing away with the racial problem one way or the other.
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Y ou follow me - because obviously sitting around saying, "We want to cut this," is much more abstract than even the
busing thing and a hell of alot more abstract than "Nigger, nigger." N6l

C. George Bush and Willie Horton

In the 1988 campaign, George H.W. Bush presented himself as the heir to Ronald Reagan's legacy. 62 The Bush
campaign successfully employed what is perhaps the best known subtle appeal . "63 Willie Horton was convicted of
murder and sentenced to life imprisonment. He was granted a weekend leave by the Massachusetts prison furlough
program. Horton left Massachusetts and traveled to Maryland where he assaulted a white couple, beating the man and
raping the woman. He was eventually recaptured and return to prison. After Bush's campaign aides discovered the
Horton [*313] controversy, Bush made repeated references to the Massachusetts furlough program in his campaign
speeches.

Later, acommercial was produced by an external organization, Americans for Bush. 64 The commercial began
with images of Bush and Dukakis. An announcer stated, "Bush and Dukakis on crime." "65 |n the next scene, the
commercial switched to a picture of George Bush. The voice over stated, "Bush supports the death penalty for
first-degree murderers." The following scene showed a photograph of Dukakis. The narrator stated, "Dukakis not only
opposes the death penalty, he allowed first degree-murderers to have weekend passes from prison." The next scene
showed amug shot of Willie Horton. The voice over continued, "One was Willie Horton, who murdered aboy in a
robbery, stabbing him nineteen times." Another photograph flashed on the screen showing Horton dressed in army
fatigues, with a straggly beard and an unkempt Afro. Horton was accompanied by a police officer that was apparently
placing him under arrest.

The narrator stated, "Despite alife sentence, Horton received ten weekend passes from prison. Horton fled,
kidnapped a young couple, stabbing the man and repeatedly raping his girlfriend." The words "kidnapping" " stabbing"
and "raping" appeared on the screen. The final scene showed a photograph of Dukakis. The words "Weekend passes.”
appeared on the screen, and suggested Dukakis' lax stance on crime. 66 Horton's race was never mentioned in the
narrative, but hisimage activated a stereotype of a dangerous black criminal in the minds of white viewers. Dukakis did
not challenge the commercial. 67 The racial implications of the ads were not challenged until Jesse Jackson accused the
Bush campaign of racism. N8

D. Subtle Appeals in Other Campaigns

Subtle appeals did not end with Willie Horton. At a meeting of Jesse Jackson's Rainbow Coalition in Washington in
June of 1992, Bill Clinton, who was then the Democratic nominee for president, criticized the [*314] Rainbow
Coadlition for providing a platform to rap artist Sister Souljah, who had been quoted as saying, after theriotsin Los
Angeles, "If black peoplekill black people every day, why not have aweek and kill white people?' "6 In a press
conference, Sister Souljah stated that she had been "used as a vehicle, like Willie Horton and various other black
victims of racism." n70

During the 2000 Presidential campaign, George W. Bush delivered a speech at Bob Jones University, located in
Greenville, South Carolina. 71 The school had a reputation for being one of the most conservative religious schoolsin
the United States, and had refused to admit any African American students until 1971. President Ronald Reagan fought
to revoke the Internal Revenue Service's authority to deny the school's charitable tax exemption, which had been
imposed based on the school's ban on interracial dating. "2 Bush's appearance at Bob Jones had the same symbolic
appeal to race as Ronald Reagan's speech in Neshoba County, Mississippi. After the racial message was exposed by the
press, Bush sent aletter of apology to Cardinal John O'Connor, Archbishop of New Y ork. n73

In Harold Ford's 2006 gubernatorial race in Tennessee, a commercial was shown in the final days of the campaign
featuring a blonde woman wearing heavy make-up, and cheap jewelry. Her shoulders were bare and the rest of her body
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was not shown. The viewer had to imagine what she was, or was not, wearing. She gushed, explaining that she met Mr.
Ford at a Playboy party and, at the end of the ad, she winked and said, "Harold, call me." "74 The image tapped into a
deep and longstanding Southern taboo; black men lusting after white women. Ford lost the el ection.

[*315]
[11. Subtle Appeals, the First Amendment and the FCC

This section explains why the First Amendment's speech protections, and related Federal Communications Commission
laws, preclude any significant governmental efforts to regulate subtle appeals. The First Amendment of the United
States Constitution protects speech even when it is degrading and offensive. In Chaplinksy v. New Hampshire, 75 a
person was arrested for calling a policeman "a God damned racketeer” and "a damned Fascist." "76 The Supreme Court
upheld the conviction and denied constitutional protection for words that "by their very utterance inflict injury or tend to
incite an immediate breach of the peace."” However, Chaplinksy has since been eroded by later decisions. In
Brandenburg v. Ohio, 77 the Court ruled that advocacy of criminal conduct is protected unless the speech is "directed to
inciting or producing imminent lawless action and islikely to incite or produce such action." "78 |n Cohen v. California,
n79 the Court narrowed Chaplinksy further by ruling that fighting words must be directed at a specific individual.

InR.A.V. v. City of St. Paul, "80 the Supreme Court considered a challenge to a St. Paul ordinance punishing the
placement of symbolsthat were likely to "arouse[] anger, alarm or resentment.” "81 A teenager was convicted of
violating the ordinance after he burned a crossin a black family's yard. The Supreme Court reversed the conviction after
the mgjority concluded that the ordinance unconstitutionally criminalized some hurtful expressions, but not others based
on the political preferences of state legislators. In Wisconsin v. Mitchell, "82 the Court held that a Wisconsin statute that
imposed stiffer sentences for racially motivated assaults than for other types of assaults did not violate the First
Amendment because the law was aimed primarily at conduct rather than speech. In Virginiav. Black, "83 the Court held
that, because cross-burning has such along history asa"particularly virulent form of intimidation,” the state of Virginia
could legitimately prohibit that form of expression while not prohibiting other [*316] types of intimidating expression.
n84 However, unlike assaults or cross-burnings, subtle racial appeals are forms of pure expression that are protected by
the First Amendment no matter how offensive the implied message may be.

Subtle appeals are often contained in television and radio commercials. Broadcast advertisements are protected by
the First Amendment and the Communications Act of 1934. Section 312(a)(7) "85 and 315(a) "86 of the
Communications Act regulate political programming. Section 315 prohibits a broadcaster from censoring the content of
apolitical candidate's communication, regardless of its offensiveness. If a broadcast licensee has determined, in
accordance with section 312(a)(7), that a candidate has aright of access to the airwaves, the content of the message
cannot be censored, even if it includes offensive racial epithets. In 1972, the Atlanta NAACP petitioned the Federal
Communications Commission ("FCC") for aruling that would have allowed television stations to refuse to air the
political advertisements of a senatorial candidate. "87 The candidate produced an advertisement in which he said:

| am J. B. Stoner. | am the only candidate for U.S. Senator who is for the white people. | am the only candidate who is
against integration. All of the other candidates are race mixers to one degree or another. | say we must repeal Gambrell's
civil rights law. Gambrell's law takes jobs from us whites and gives those jobs to the niggers. The main reason why
niggers want integration is because the niggers want our white women. | am for law and order with the knowledge that
you cannot have law and order and the niggerstoo. Vote white. This time vote your convictions by voting white racist J.
B. Stoner into the run-off election for U.S. Senator. Thank you. N88

The NAACP filed a complaint with the FCC, which argued that Stoner's advertisements were inflammatory and posed
an imminent threat to public safety. The FCC found no factual support for the NAACP's claims and held the
broadcasters were obligated to air the candidate's [*317] advertisements. "89
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In 1978, J. B. Stoner ran again, this time as a candidate for Governor of Georgia. Asin his 1972 campaign, Stoner
purchased time on local radio and television stations and used the word "nigger” in his advertisements. "0 Julian Bond,
who was then the leader of the Atlanta, Georgia NAACP petitioned the FCC to ban the use of the word "nigger" as an
obscene or indecent utterance, relying on a case decided that year, FCC v. Pacifica Foundation. "9 In Pacifica, the
Supreme Court held that the FCC could impose civil sanctions when a broadcast contained "patently offensive’
language. 92 The FCC reasoned that the "indecent" language in the radio broadcast described, in patently offensive
terms, sexual and excretory activities and organs, at a time when there was arisk that children might have been listening
to the broadcast. Despite Stoner's repeated use of avirulent racial epithet that was "patently offensive” to African
Americans and many whites, the FCC concluded that broadcasting the word "nigger' did not fall within the Pacifica
holding. The decency regulations extend to profane language, but the FCC's definition is limited to words that are
sexual or excretory in nature, or those derived from such terms. The Commission has recognized that racial or religious
epithets are considered offensive, but its profanity analysis does not reach racial epithets because they do not refer to
"sexual or excretory activities and organs.” "93 |f an overt racial appeal of this magnitude does not violate the FCC's
decency regulations, the subtle allusions contained in subtle appeals must also be well beyond the scope of any
regulatory constraints.

Racia appeals have not completely escaped lawmakers' notice. Congress recognized the discriminatory effect of
racial appealsin political campaigns when it amended the Voting Rights Act in 1982. Section 2 of that law prohibits
states and municipalities from engaging in practices [*318] designed to make it difficult for racial minorities to elect
candidates of their choice. A violation of Section 2 occurs when, "based on the totality of circumstances ... the political
processes leading to nomination or election in the State or political subdivision are not equally open to participation by
members of a[racial or language minority]." "94 To prevail on aclaim under Section 2, a plaintiff must prove that
minority voters "have less opportunity than other members of the electorate to participate in the political process and to
elect representatives of their choice." N9 Section 2's prohibitions apply to any voting standard, practice, or procedure
that abridges the right of a citizen to vote on the basis of her race, color, or membership in alanguage minority group.

The Senate Judiciary Committee issued a report that accompanied the 1982 amendment to Section 2. "% The
Report identified certain factors "97 that courts should use when determining whether a practice violates Section 2 of the
Voting Rights Act. One of the seven factorslisted is "whether political campaigns have been characterized by overt or
subtle racial appeals." "9 Several voting rights cases have involved claims in which racial appeals, along with other
factors, prevented minorities from having an equal opportunity to participate in the elective process. "9 However, racial
appeals are not per se violations of the Voting Rights Act; they must be part of the "totality of circumstances' that
causes minorities to have "less opportunity than other members of the el ectorate to participate in the [*319] political
process and to el ect representatives of their choice.” 199 Subtle racial appeals in television advertisements or statements
made on the campaign trail are not actions taken by state or local governments that undermine the voting rights of
minorities. The appeal s can be evidence of practices designed to create difficulties for minoritiesto elect favored
candidates; but, in the absence of other factors, subtle appeals are beyond the reach of the VVoting Rights Act.

IV. The 2008 Demacratic Primary

For the first time in the nation's history, an African American and a woman were the leading contenders for Democratic
Party's presidential nomination. Subtle racial appeals were directed against the African-American candidate. The
assertions by Hillary Clinton's campaign aides that Barack Obama attended an Ilamic "madrassa’ school asa
6-year-old, N101 gnd the innuendos about his youthful drug experimentation were subtle racial appeals. The Clinton
campaign repeatedly deployed subtle racial appeals against Barack Obama. 192 Hillary Clinton's New Hampshire
campaign co-chairman, Bill Shaheen, resigned after he questioned whether Obama's youthful cocaine use made him
unelectable, 1103

During arally in South Carolinaon January 13, 2008, Robert Johnson, the billionaire founder of Black
Entertainment Television (BET), alluded to Mr. Obama's youthful drug experimentation. Johnson said,
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[*320]

"To me, as an African-American, | am frankly insulted that the Obama campaign would imply that we are so stupid that
we would think Hillary and Bill Clinton, who have been deeply and emotionally involved in black issues since Barack
Obama was doing something in the neighborhood - and | won't say what he was doing, but he said it in the book -... ."
nl04

The point in both instances was to associate Obama with the crime and drug use associated with inner city blacks.

In lowa, Hillary Clinton's campaign aides circulated an e-mail claiming Barack Obama attended an Islamic
"madrassa’ school as a 6-year-old. "05 The goal was to imply that Obama was a Muslim who did not subscribe to
"American” values. The statement also attempted to exploit lingering fears caused by the terrorist attacksin New Y ork
City in 2001. During an interview on 60 Minutes, Steve Kroft showed a video of a man in Ohio who said he had heard
that Senator Obama didn't know the national anthem, wouldn't use the Holy Bible, and was a Muslim. After showing
the clip, Kroft asked Senator Clinton if she believed that Obamais a Muslim. Senator Clinton responded, "Thereis
nothing to base that on. Asfar as| know." N106 Clinton's equivocation left open the possibility that Obamawas a
Muslim.

Attempting to counter favorable comparisons of Barack Obamato Martin Luther King, Hillary Clinton stated, "Dr.
King's dream began to be realized when President Lyndon Johnson passed the Civil Rights Act of 1964, when he was
able to get through Congress something that President Kennedy was hopeful to do, the president before had not even
tried, but it took a president to get it done." "107 The implication was that it took awhite president to get the Civil Rights
Act through Congress, something Dr. King [*321] could not have done. On another occasion, Bill Clinton said his
wife did not have a chance of winning in South Carolina because African Americans would automatically vote for Mr.
Obama because heis black. The effort there was to minimize Obama's victory in South Carolina as an example of black
voters selecting ablack candidate.

Bill Clinton compared Barack Obamato Jesse Jackson, who won South Carolinain 1984 and 1988 but failed to
gain significant support outside the black community. "108 Clinton's point was that Obama, like Jackson, is
African-American, and as such, could not receive support from White voters. On another occasion, Bill Clinton said
Obama's campaign was a "fairytale." M99 One implication was that it was preposterous to think that an African
American could be elected president.

Attack ads sometimes use dark images to add an ominous tone to their messages. As Kathleen Hall Jameson
explained, "quick cuts, use of black and white, dark colors, shadowed lighting, stark contrasts, videotape, the voice of a
seemingly "neutral' announcer, and ominous music are the techniques associated with "oppositional' production spots.”
n110 The Clinton campaign used this technique when it darkened Obamalsimage in an attack ad. A 30-second
commercial, "True," aired in Texas in March of 2008. "111 The goal was to emphasize Obama's race and to provoke fear
in viewers. "112 The Clinton campaign produced a different commercial showing children sleeping in their beds. With a
phone ringing in the background, a narrator's voice stated, "It's 3 am., and your children are [*322] safe and asleep.
But there's a phone in the White House, and it's ringing. Something is happening in the world." Astheringing
continued, the narrator went on, "Y our vote will decide who answers that call, whether it's someone who aready knows
the world's leaders, knows the military ... someone tested and ready to lead in a dangerous world. It's 3 am. and your
children are safe and asleep. Who do you want answering the phone?' The ad ended with a depiction of Hillary Clinton
wearing eyeglasses. '113 The commercial used a dark background to add an ominous tone to the message; one clearly
intended to provoke fear in viewers, N114

Orlando Patterson, an African-American professor at Harvard University, analyzed the ad in an Op-Ed published
by The New Y ork Times. Patterson wrote:
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"It brought to my mind scenes from the past. | couldn't help but think of D. W. Griffith's "Birth of a Nation," the racist
movie epic that helped revive the Ku Klux Klan, with its portrayal of black men lurking in the bushes around white
society. The danger subtlein the phone ad - as| seeit - is that the person answering the phone might be a black man,
someone who could not be trusted to protect us from this threat." 115

Patterson continued,

"The ad could easily have removed its racist sub-message by including images of a black child, mother or father-or by
stating that the danger was external terrorism. Instead, the child on whom the camerafirst focusesis blond. Two other
dleeping children, presumably in another bed, are not blond, but they are dimly lighted, leaving them ambiguous. Still it
is obvious that they are not black ... ." n116

Patterson identified the commercial's subtle message: "Our loved ones are in grave danger and only Mrs. Clinton can
save them. An Obama presidency would be dangerous - and not just because of hislack of experience. In my reading,
the ad, in the insidious language of symbolism, [*323] saysthat Mr. Obamais himself the danger, the outsider within."
n117

In February of 2008, Pennsylvania Governor Ed Rendell, a Clinton supporter, said some white Pennsylvanians
were likely to vote against Barack Obama because of his race. During a meeting with the editorial board of the
Pittsburgh Post-Gazette Rendell said, "you've got conservative whites here, and | think there are some whites who are
probably not ready to vote for an African-American candidate.” "118 Rendell's subtle message to Pennsylvanias
Democrats was voting for Obamawould be futile; it would be wiser to support Senator Clinton. Former
vice-presidential candidate Geraldine Ferraro, and a member of Hillary Clinton's finance committee, said on March 7,
2008, "If Obama was a white man, he would not be in this position.” 19 Ferraro also said, "And if he was awoman (of
any color) he would not be in this position." n120

Theimplication of the former statement was that Obama s an unqualified beneficiary of affirmative action and his
many achievements were not legitimately earned. The latter statement meant that race trumps gender; African-American
men are not victimized by bias to the same degree as white or black women. After aflurry of criticism, Ferraro
defended her statements afew days later, saying, "Any time anybody does anything that in any way pulls this campaign
down and says let's address reality and the problems we're facing in thisworld, you're accused of being racist, so you
have to shut up." "121 She also said, "Racism works in two different directions. | really think they're attacking me
because I'm white. How's that?' N122 There was nothing subtle about this statement; it set off a firestorm of controversy
that resulted in an apology from Hillary Clinton and Ferraro's resignation from the campaign. N123

In another effort to create doubt about Obama, Clinton supporters used a whisper campaign to persuade party
insiders that he would be aweak candidate. "124 They pointed to the vote in Ohio and claimed Obamaonly [*324]
carried heavily African-American districts and areas with upscale, highly educated whites, but not working class whites.
On March 13, 2008, Clinton's chief campaign strategist, Mark Penn, told reporters that Barack Obama "can't win the
general election.” "125 The Clinton campaign later claimed that Penn had not made the statement. Clinton seemed to
deny published reports N126 that she told New Mexico Governor Bill Richardson that Barack Obama could not win the
general election. Her campaign aides claimed later that Clinton had misunderstood the question. "127 The effort here
was to persuade party insiders that Obama could not win because he is African-American. This was the same tactic that
Governor Ed Rendell used in Pennsylvania.

V. The Reverend Wright Controversy

Race was directly injected into the Demacratic primary when excerpts of Reverend Jeremiah Wright's sermons were
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released on Y ouTube in March of 2008. "128 Reverend Wright is the retired Pastor of Trinity United Church of Christ,
in Chicago, Illinois. "129 The Church has approximately 8,500 members, and Barack Obama has been a member since
1988, when he worked as a community organizer in Chicago. Obamawas married in Trinity and the title of his second
book, The Audacity of Hope, was derived [*325] from one of Reverend Wright's sermons. 130

Wright's sermons harshly criticized Americafor its mistreatment of African Americans. In one sermon Wright said,
"The government gives them the drugs, builds bigger prisons, passes a three-strike law and then wants us to sing "God
Bless America.' No, no, no, God damn America, that's in the Bible for killing innocent people." "131 In a 2003 sermon
Wright said, "God damn Americafor treating our citizens as less than human. God damn Americafor aslong as she
acts like she is God and she is supreme.” "132 On the Sunday following September 11, 2001, terrorists attacks in New
Y ork and Washington, Wright told his congregation, "We bombed Hiroshima, we bombed Nagasaki, and we nuked far
more than the thousands in New Y ork and the Pentagon, and we never batted an eye." n133

Wright's comments, which made national headlines, alarmed and offended many of those who heard them. 134
Many whites assumed that as along-standing and active parishioner, Obama agreed with Wright's statements. Wright's
image and comments activated unconscious fears and resentments that many whites had about "threatening” black men
such as Louis Farrakhan, the outspoken and controversial leader of the Nation of 1slam. N135 Viewers automatically
retrieved mental associations with Obama when Wright's words and image were broadcast. This reaction posed a threat
to Obama's candidacy. 136

Prior to the Wright controversy, Obama had not made race atheme in his campaign. His message was much
broader and more universal. Wright's remarks made it necessary for Obamato confront race directly. On March 18,
2008, Obama delivered a speech, A More Perfect Union, in [*326] Philadelphia, Pennsylvania. Obama condemned
Wright's words, but asked Americans to understand the painful experiences that caused Wright to speak them. Obama
also spoke sympathetically about the plight of working class whites and asked for a broader understanding of their
difficulties. Obama pointedly disagreed with Wright's comments but declined to abandon him as a friend. Emphasizing
the need to end racial divisiveness, Obama said:

We have achoicein this country. We can accept a politics that breeds division, and conflict, and cynicism... .Or, at this
moment, in this election, we can come together and say, "not thistime." This time we want to talk about the crumbling
schools that are stealing the future of black children and white children and Asian children and Hispanic children and
Native American children... .Thistime we want to talk about the shuttered mills that once provided a decent life for men
and women of every race, and the homes for sale that once belonged to Americans from every religion, every region,
every walk of life... .Thistime we want to talk about the men and women of every color and creed who serve together,
and fight together, and bleed together under the same proud flag... . ... .

| would not be running for President if | didn't believe with all my heart that thisiswhat the vast mgjority of Americans
want for this country. This union may never be perfect, but generation after generation has shown that it can always be
perfected. And today, whenever | find myself feeling doubtful or cynical about this possibility, what gives me the most
hope is the next generation - the young people whose attitudes and beliefs and openness to change have already made
history in this election. "137

Obama's oratorical skills had been a hallmark of his campaign, but this speech raised him to a new standard. N138
Commentators predicted that the [*327] speech would be historic. "3%9 The New Y ork Times reported that the speech
had been viewed more than 1.6 million times on Y ouTube and was widely e-mailed. Religious groups, academic
ingtitutions, and other organi zations were enthusiastic about Obama's call for a national conversation about race. "140
Polling data indicated that the Wright controversy did not undermine Obama's campaign, though he did lose the
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Pennsylvania primary. N141

The Wright controversy escalated after his appearance at the National Press Club in Washington D.C. on April 28,
2008. N142 At this event Wright repeated his claim that American foreign policy was responsible for the September 11th
attacks. Additionally, he reiterated his suggestion that the government may have created the AIDS virusto kill African
Americans, "143 Wright spoke favorably about Louis Farrakhan, denied that he was anti-Semitic while still defending
his interpretation of Zionism as racism, and accused the United States of engaging in terrorism. "44 Wright contended
that the controversy was not about him or his statements, but was an "attack on the black church." N145 These remarks
added fuel to the firestorm of controversy surrounding Wright. "146 The next day, Obama convened a [*328] press
conference in which he denounced Reverend Wright's remarks and made clear that their relationship had been
completely severed. Obama explained that he was "outraged by the comments that were made and saddened over the
spectacle ... ." "47 He said Wright's "comments were not only divisive and destructive," but they also give comfort to
"those that prey on hate and | believe they do not accurately portray the perspective of the black church.” 148 Wright's
strident comments made race salient in the Demaocratic primary. Every time Wright's words were broadcast on radio and
television programs, they invoked subconscious associations with Obama that were primed by the media's negative
presentations. Wright's comments activated the unconscious fears and stereotypes that many whites harbor about black
militants. 149

Hillary Clinton's racial appeals became explicitly apparent after the North Carolina and Indiana primaries. During a
May 5, 2008 interview with USA Today, Clinton said, "I have amuch broader base to build awinning coalition." n150
As evidence for this assertion, Clinton cited an Associated Press article and said " Obamal's support among working,
hard-working Americans, white Americans, is weakening again, and how whites [*329] in both states who had not
completed college were supporting me." "151 The article noted that Clinton's "blunt remarks about race” were made the
day after the North Carolina and Indiana primaries. N152

InaMay 9, 2008 article, Peggy Noonan, a former speechwriter for Ronald Reagan 193 reacted to Clinton's remarks
in her Wall Street Journal column:

White Americans? Hard-working white Americans? "Even Richard Nixon didn't say white" ... .To play the race card as
Mrs. Clinton has, to highlight and encourage a sense that we are crudely divided as a nation, to make your argument a
brute and cynical "the black guy can't win but the white girl can'is- well, so vulgar, so cynical, so cold, that once again
aClinton is making us turn off the television in case the children walk by. N154

The New Y ork Times, which endorsed Clinton early in the primary, reacted in an editorial that harshly criticized
Clinton because she "pressed her candidacy through negative campaigning with disturbing racial undertones." "155 On
May 10, 2008, New Y ork Time's columnist Bob Herbert compared Clinton's remarks to Richard Nixon's Southern
Strategy, calling them an insult to white and black Americans. 156 Another commentator wrote that Clinton "sounded
less like George Washington and more like George Wallace." 157 Her message was, "Vote for me. I'm white. | can win
because other whites will vote for me." n158

[*330]
V1. Countering Subtle Appeals

This section will explain how exposing hidden racial messages can undermine subtle appeals. Displays of overt bias are
damaging to the careers of candidates and elected officials as they violate the norm of racial equality. During a 100th
birthday party for Strom Thurmond, Senator Trent Lott noted that his state, Mississippi, was one of four states
Thurmond won during his 1948 presidential campaign. Lott said, "We're proud of it. And if the rest of the country had
followed our lead, we wouldn't have had all these problems over all these years either." "59 Thurmond walked out of
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the Democratic Convention and, in 1948, ran as a"Dixiecrat" to protest the party's pro-civil rights stance. Segregation
and "states rights" were the central theme of Thurmond's campaign. The implication of Lott's remarks was the nation
would have fared better if the segregationists had prevailed. Lott was widely condemned for his remarks. N160 President
George Bush harshly criticized Lott, saying any suggestion that segregation was acceptableis "offensiveand it is
wrong." "161 Despite repeated apologies, Lott could not the stop the barrage of criticism, which was aided considerably
by the "new media" "162 The political firestorm resulted in his resignation from the position of Republican leader of the
Senate. N163

Former Virginia Senator George Allen lost his bid for re-election in 2006 after footage of him using an ethnic slur
was posted on Y ouTube. During a campaign stop, Allen experienced what become known as his "macaca moment."
Ramanuja Sidarth, a campaign worker for Democratic nominee James Webb, was recording the Allen rally with video
equipment. Pointing to Sidarth, Allen mocked him saying, "This fellow over here with the yellow shirt, macaca or
whatever his nameis... .he'swith my opponent. [*331] He'sfollowing us around everywhere... .Let's give awelcome
to macaca here. Welcome to America and the real world of Virginia" "164 Macaca is the genus for macaques, a type of
monkey found in northern Africaand elsewhere. "65 The word is also a derogatory term for dark-skinned people that
French colonials used in North Africa, where Senator Allen's mother was raised. "166 Mr. Sidarth, an American of
Indian descent, was a senior at the University of Virginiawho grew up in Fairfax, Virginia. "67 The remarks were
captured by Sidarth's video recorder. N168 Prior to thisincident, Allen had been leading in the polls. He was arising star
in the Republican Party and had been viewed as a potential presidential candidate. "169 The macaca incident set off a
wave of controversy and criticism that probably cost Allen the election. "170 These examples show how displays of
racial bias can derail the careers of elected officials.

Subtle appeals to race can be countered by making them explicit. 171 This can be accomplished by exposing the
racial connotation of the message. Mainstream and new media outlets can identify the subtle appeal and explain its
racial meaning. Doing so makes voters aware of the racial nature of the message and shows that the candidates' tactics
violate the equality norm. Unconscious racists engage in biased conduct when there are race-neutral justifications for
their behavior, but they are lesslikely to discriminate when doing so would be obvious to themselves or others. Subtle
appeals work best when the racial message is submerged and outside of the recipient's conscious awareness. They are
less likely to succeed when the racial biasis exposed. Asthe Trent Lott and George Allen examples show, the
availability of the new media makes exposure much easier that it would have been a decade ago when the old media
framed political discourse.

[*332] The Clinton campaign's subtle appeals did not succeed and, in some cases, backfired because they were
exposed for what they actually were - coded appeals to race. "172 The exposure was aided considerably by the new
media with its ability to disseminate information quickly from a broad range of sources at arapid pace. Many observers,
especialy African Americans, were upset with Hillary Clinton's remarks, which seemed, to them, to diminish the
accomplishments of Martin Luther King. "73 Observers were put off by Bill Clinton's statement that Obamal's campaign
was a"fairy tale" "174 and his efforts to marginalize Obama as "the Black candidate." N175

Bill Clinton had enjoyed unprecedented support among African Americans. He was so well liked that author Toni
Morrison identified him as Americas first Black President. "176 In the fall of 2007, Hillary Clinton held a strong lead
over Barack Obama among African-American Democrats, particularly among Black women, 68 percent of whom
identified her astheir likely choice, compared to 25 percent who supported Obama. At the time, black men registered as
Democrats were divided, with 42 percent favoring Clinton and 46 percent favoring Obama. "177 Clinton's support
among blacks dropped precipitously after race was injected into the campaign. A survey conducted by CNN/Opinion
Research Corporation in January of 2008 found that 59 percent of black Democrats supported [*333] Obama, and 31
percent backed Clinton. 178 By April of 2009, Hillary Clinton's support among black voters had virtually evaporated. A
poll published on April 18, 2008 found that 80 percent of the black el ectorate supported Obama with only 6 percent
favoring Clinton. n179

Several articles published in the New Y ork Times, the Washington Post, regional newspapers, online journals and
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weblogs criticized Bill and Hillary Clinton's statements, as well as those made by Clinton's supporters. "189 The reports
and commentary exposed the hidden racial messages in the anti-Obama statements and took the Clinton campaign to
task for playing the "race card." "181 The negative reactions to the Clinton campaign's subtle racial appeals undermined
support for their candidate. At the annual State of the Black Union forum held in New Orleans on February 23, 2008,
Hillary Clinton apologized, saying to the largely African-American audience, "If anyone was offended by anything that
was said, whether it was meant or not, whether it was misinterpreted or not, then obviously | regret that." N182 However,
by then it was too late; the damage had been done. "183 On June 3, 2008, Senator Barack Obama won the Democratic
presidential nomination. N184

VII. The 2008 Election

John McCain was officially nominated at the Republican Convention held in Minneapolis-Saint Paul, Minnesota, on
September 1-4, 2008. The McCain campaign repeatedly questioned Obamal's patriotism and attempted to paint him as
an "exotic," whose views are outside of the American mainstream. However, it was McCain's selection of Sarah Palin
[*334] as his running mate that set the tone for the final stages of his campaign. Palin was the first woman to be
nominated as a candidate for Vice President by the Republican Party. Palin's selection signaled the McCain campaign's
intention to exploit the same gender, race, class, and religious divisions that have worked for Republicans since Nixon
launched his Southern Strategy in 1968.

In Obama and The Palin Effect, Degpak Chopra explains the nature of Palin's effect on her supporters. After noting
Obama's appeals to lofty ideals, Chopra states:

[Palin] isthe reverse of Barack Obama, in essence his shadow, deriding hisidealism and exhorting people to obey their
worst impulses. In psychological terms the shadow is that part of the psyche that hides out of sight, countering our
aspirations, virtue, and vision with qualities we are ashamed to face: anger, fear, revenge, violence, selfishness, and
suspicion of "the other." For millions of Americans, Obama triggers those feelings, but they don't want to express them.
Heis calling for us to reach for our higher selves, and frankly, that stirs up hidden reactions of an unsavory kind. n185

The "hidden reactions" to which Choprarefersinclude racial resentment and unconscious discrimination. Chopra
explains that Palin'sinvocation of "small town values' ignores Americas global presence and signals areturn
narrow-minded parochialism. At her acceptance speech at the Republican Convention, Palin spoke about "family
values," which isacode for rejecting claims for social justice. The implicit message was that immigrants and racial
minorities do not belong to the white " American family." Chopra concludes, "Palin reinforces the overall message of
the reactionary right, which has been in play since 1980, that social justice isliberal-radical, that minorities and
immigrants, being different from "us' pure American types, can be ignored, that progressivism takes too much effort and
globalism is aforeign threat." N186

Palinis, in many ways, areincarnation of Richard Nixon and Ronald Reagan. She has Nixon's ability to exploit the
anger and frustration of middle and working class voters. She has Ronald Reagan's sunny disposition - he smiled as he
disparaged "Welfare Queens' and "young bucks" eating steaks purchased with food stamps. At the Republican [*335]
convention, Palin mixed humor with derisive sarcasm and, like Reagan, she delivered her most mean-spirited lines with
asmile and awink.

Largely unknown outside of Alaska prior to her nomination, the media scrutinized Palin's background focusing on
her lack of depth and sophistication. "87 These attributes were not important to the following she attracted. Her appeal
resonated at an emotional level deep within their psyches. Palin's supporters were attracted to her not as a person with
the knowledge and skills that a President must possess, but because she is "one of us." Palin's supporters were the
descendants of Nixon's "silent mgjority." They were the "Reagan Democrats' who voted for Republicans after deciding
that the Democratic Party abandoned them, and instead favored the interests of impoverished families, racial minorities,
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feminists, and other groups. Most important, Palin's strongest supporters were Christian evangelicals who had
traditionally supported republican candidates, but were reluctant to support John McCain. n188

Palin's remarks at the Republican Convention were just the beginning. On September 19, 2008, the McCain
campaign released a commercial in which racial images were used to frighten white voters. The commercial used quick
cuts, black and white images, shadowed lighting, and ominous tones, all hallmarks of attack ads. "18% The McCain ad
started with an image of Franklin Raines, the former African-America head of Fannie Mae. A voice stated that Raines
was the cause the problems that led to the government seizing control of that organization. "190 A few seconds later, the
commercial switched to images of two black men, Franklin Raines and Barack Obama, followed by a picture of a
seemingly vulnerable elderly white woman. The voice accused Fannie Mae of committing fraud while under Raines
command, and falsely claimed that Raines was Obama's [*336] financial advisor. "91 Race was not mentioned, but the
commercial invoked the stereotype of dishonest black men who would jeopardize voters finances and pensions.

In aNew York Times commentary, editorial writer Brent Staples examines the subtle and overt racial appeals made
by Obama's opponents. "192 A Georgia Congressman referred to Obama as "uppity." "193 Staples explaines that in the
pre-civil rights South, African Americans who violated the racial order were labeled "uppity niggers[,]" and were
subjected to violence and intimidation to keep them in line. "194 After initially standing by his statement, the
Congressman retreated, saying that the dictionary definition carried no racial meaning. Staples finds this excuse
"implausible" given the history and context attached to the term, which is very well-known in the South.

Representative Geoff Davis, a Republican from Kentucky, used a similar reference when he expressed his lack of
confidence in Obamal's preparedness to handle nuclear weapons. He said, "That boy's finger does not need to be on the
button.” N195 The reference to "boy" harkens back to the time when interpersonal interactions in the South were
regimented by an unwritten code of conduct. As Gunnar Myrdal explained in the 1940s, "The Negro is expected to
address the white person by thetitle of "Mr.,' "Mrs.,' or "Miss... . From his side, the white man addresses the Negro by
his first name, no matter if they hardly know each other, or by the epithets "boy,’ "uncle,' "elder,' "aunty," or the like,
which are applied without regard to age." "9 Myrdal concluded that "the apparent purpose of this etiquette of
conversation is the same as that of al the etiquette of race relations. It isto provide a continual demonstration that the
Negro isinferior to white man and "recognizes his inferiority." N197 Staples ends his commentary with an examination
of the meaning of aMcCain commercial that accused Obama of being "disrespectful” to Sarah Palin. Staples concludes
that the reference was subtle, but "its racial antecedents are very clear." N198

[*337] On October 5, 2008, Douglass K. Daniel, areporter for the Associated Press, asserted that Sarah Palin's
remarks during a speech made in Englewood, Colorado, on October 4, 2008 were "racially tinged." "9 Palin said, "Our
opponent ... is someone who sees America, it seems, as being so imperfect, imperfect enough, that he's palling around
with terrorists who would target their own country... . Thisis not a man who sees Americalike you and | see America."
n200 Daniel observed that "Palin's words avoid repulsing voters with overt racism. But is there another subtext for
creating the false image of ablack presidential nominee "palling around' with terrorists while assuring a predominantly
white audience that he doesn't see their America?' N201 Daniel concluded that Palin's attack "carried aracially tinged
subtext." N202 Daniel's interpretation of the "subtext" was accurate and it exposed hidden racial meaning of Palin's
remarks. Her portrayal of Obama as "not like us' was an appeal to race. The "us" in this context refers to whites and, by
implication, Obamais the "other," who should be feared because he associates with "terrorists' and does not share "our"
values.

Palin's repeated use of racial code words at campaign events generated harsh and frightening reactions from the
audiences. "203 |n an October 7, 2008 editorial, the New Y ork Times stated that Palin's "rallies have become spectacles
of anger and insult" and that the McCain campaign had resorted to "race-baiting and xenophobia." "204 The Times
observed, "At araly in Florida ... aman yelled "kill him!" as Ms. Palin delivered that line [about Obama "palling"
around with terrorists] and others shouted epithets at an [*338] African-American member of aTV crew." N205

Reacting to the conduct of the angry crowds that gathered at Palin'srallies, Georgia Congressman and Civil Rights
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leader John Lewis said,

During another period, in the not-too-distant past, there was a governor of the state of Alabama named George Wallace
who also became a presidential candidate. George Wallace never threw a bomb. He never fired a gun, but he created the
climate and conditions that encouraged vicious attacks against innocent Americans who were simply trying to exercise
their constitutional rights. n206

Lewiswas referring to George Wallace's race baiting tactics as Alabama's Governor and, later, as athird party
candidate in 1968. Palin's remarks were not overtly racist, but they were intended to provoke the fears of white, working
class voters who felt that Obama was too different from them to serve as President, yet were unable to admit to
themselves and others that they objected to him because he is black. The overt bias was directed against "Arabs' and
Muslims who, in the minds of many, are associated with terrorism, 207

The fear tactic was used again in mid-October of 2008, when the McCain campaign launched thousands of
automated "robo" calls that linked Obamato "domestic terrorists.” The caller said,

Y ou need to know that Barack Obama has worked closely with domestic terrorist Bill Ayers, whose organization
bombed the U.S. Capitol, the Pentagon, ajudge's home, and killed Americans. And Democrats will enact an extreme
leftist agenda if they take control of Washington. Barack Obama and his Democratic allies lack the judgment to lead our
country. n208

[*339] At aGreensboro, North Carolinafundraiser held in mid-October 2008, Palin said,

"We believe that the best of Americaisnot all in Washington, D.C... . We believe that the best of Americaisin these
small towns that we get to visit, and in these wonderful little pockets of what | call the real America, being here with all
of you hard working very patriotic, pro-Americaareas of this great nation." n209

This was another example of Palin's "us" versus "them" approach. It was intended to created divisions within the
electorate. Her message was that small, predominately white communities are the "real America' and, by implication,
the urban and metropolitan communities, where large numbers of racial minorities and immigrants reside, are not the
"real America." "210 | ater, in claims that contained echoes of the McCarthy era, McCain and Palin repeatedly accused
Obama of being a"socialist." 211 |n late October, the McCain campaign distributed portions of a 2001 interview,
claiming that it showed that Obama believed in "redistributing wealth." N212 This was another effort to portray Obama
asdlien, radical, and "un-American"; someone who should be feared and distrusted.

In November 2008, the Republican Party launched atelevision ad that [*340] featured Reverend Jeremiah Wright.
The ad used dark hues, quick cuts, and ominous tones, al hallmarks of attack ads. During the thirty-second commercial,
anarrator said, "If you think you could ever vote for Barack Obama, consider this: Obama chose as his spiritual leader
this man." N213 The ad cut to a picture of Wright and was followed by several excerpts from Wright's sermons in which
he attacked the United States. The commercia emphasized Obama's long relationship with Wright and ended with the
narrator stating, "Does that sound like someone who should be president?' "214 There was nothing subtle about this ad;
it was intended to frighten white voters.

McCain and Palin relied heavily on attacking their opposition throughout the 2008 campaign. Barack Obama, in
contrast, executed a campaign strategy that emphasized his personal history and used a combination of third-party
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authentication and effective responses to his opponents' attacks. The strategy included connecting with white voters by
speaking directly to them in television ads. "215 Obama's commercials showed pictures of him as a child with his white
mother and grandparents. Other commercials showed him talking in an informal manner directly into the camera. This
approach presented Obama as a reasonabl e person with whom white voters could relate; not the radical person depicted
on the Internet and talk radio shows, and nothing like militant black politicians who made some white voters
uncomfortable. Obama emphasized that his accomplishments were the product of hard work, personal responsibility,
and self-discipline - values shared by most voters.

Obama also used "third-party authentication,” endorsements by individuals that voters highly respect. Among his
most prominent third-party authenticators were Ted and Caroline Kennedy, who endorsed Obama during the
Democratic primary. "216 These individuals not only represented the heart of the Democratic establishment, but were
the heirs to the powerful Kennedy legacy. Colin Powell reinforced the authentication process in October of 2008 when
he endorsed Obama on Meet the Press [*341] and condemned the McCain campaign's divisive tactics, including its
conflation of Muslims and terrorists. "217

When Obama was attacked by his opponents, he reacted promptly and effectively, but in ways that did not make
him appear angry or militant. Responding to Hillary Clinton's attacks, Obama said, "What we need is change, not
old-style thinking; conviction, not triangulation ..." "218 When McCain attacked, the Obama campaign responded with
ads that turned M cCain's comments against him by denouncing them as "a distraction” and "dishonorable.” 219 The
Obama campaign created a website called Fight the Smears, which was devoted to combating attacks. "220 This proved
to be awinning strategy.

Conclusion

Racial appealsin political campaigns have along and dark history in American politics. They began in the
Reconstruction Era during the late 19th century and continued into the mid-1960s as explicit racial appeals. They relied
on hate and fear of African Americans for their potency. After the enactment of Civil Rights laws of the 1960s, overt
appeal s to race diminished, but they were quickly replaced with subtle appeals. Richard Nixon used coded appeals as
the centerpiece of his Southern Strategy. "States rights' and "law and order” were the code phrases of his campaigns.
Ronald Reagan consistently used subtle appealsin his campaign and in the implementation of his governing policies.
"Welfare Queens' driving Cadillacs and "strapping young bucks" buying T-Bone steaks with food stamps were the
imagery he repeatedly invoked. George H.W. Bush used convicted rapist Willie Horton's frightening visage to defeat
Michael Dukakis. In 1991, Bill Clinton clashed with Sister Souljah to establish hisracial bonafides. A scantily-clad
blonde kept Harold Ford out of Tennessee's governor's mansion in 2006.

When candidates use subtle racial appeals, their intent isto win, irrespective of any collateral damage to African
Americans and other [*342] minorities, or race relations. The goal is to ignite the fears and passions of voters. The
appealsinflict considerable damage to the political process and the negative effects extend far beyond the political
arena. Subtle appeals heighten societal divisions, perpetuate fears and stereotypes, and foster racial resentment.

The 2008 Presidential election was an historic event. Part of the history was the democratization of the media.
Twenty-four hour cable television programming, on-line news outlets, blogs, Y ouTube, Facebook, and other
non-traditional media dramatically changed the ways in which elections are conducted and covered. Many of the media
outlets influencing the 2008 election such as Y ouTube and Huffington Post did not exist 2004. The New Y ork Times
reported that Y ouTube videos mentioning Obama or McCain had been viewed 2.3 billion times. 221 The political
debate was not framed by the mainstream media. Candidates' statements were immediately and intensely scrutinized in
multiple news outlets. False claims and subtle appeal s to race were quickly exposed. The Clinton campaign's use of
subtle appeals backfired after their racial messages were exposed by media. The same thing happened to John McCain
and Sarah Palin in the general election. Their efforts to provoke racial fears and to trigger latent biases were disclosed to
the public. This rendered the appeals ineffective and in many instances, caused them to backfire. In this election, Jim
Crow laid low and it is doubtful that we will see him anymore.
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Legal Topics:

For related research and practice materials, see the following legal topics:
Civil Rights LawV oting RightsGender & Sex DiscriminationGovernmentsiFederal GovernmentElectionslabor &
Employment LawDiscriminationRacial DiscriminationRemediesGeneral Overview
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falsely stated Obama attended an |slamic madrassa as a child).

n102. Alec MacGillis, Clinton N.H. Official Resigns After Comments on Obama, Wash. Post, Dec. 13, 2007,
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13, 2008, 14:39 EST) (stating that Johnson was alluding to Obama's past drug use).
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